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Legislative History 


Sene ate Bill 1666 7% 
AS proposed in Senate lll 1666(1964), exemption 7 
would have applied to: 
“investigatory files until sont are used in 
or affect an action or ere ling or a private 
party's effective participation therein." 


Proposed § 3{c) he senate Report on this proposal 


explained: 


"It was believed that most agencies had 
or 


Statutory authorization for withholding 
investigatory pbs er However, this proved to 
be incorrect, and even such agencies as the 
hee oe not en ssess such authority. T The 
2M eson covers investigatory files in 
s limited in “ETMme Of oplication,." 


S. Rept. No. 1219, 88th Cong., 2d Sess., at 14 (1964); 
see als SO, id, a ay (emphasis added). 


During Senate consideration of this proposal, 
Senator Humphrey offered an additional exemption (8) which 
would have substantially altered proposed exemption 7. fit 


excluded: 


"Statements yency witnesses until such 
witnesses Peo -O testi Y in an action 
or cig t and request is timely 

private party for the pr oak of 

parts of h statements for purpo: 


567 (1964), B.0O.2.A.. Source Book, at 120. 


Senator Humphrey explained: 


Clause (7) of the amended section (3) 
would appear to open up investigatory files 
to an extent that goes beyond anything required 
by the courts, including the decision of the 
Supreme Court in the Jencks case. This clause 
for example, which provides for disclosure 
of investigatory files as soon as they "affect 
an action or proceeding or a private painy’s 
effective participation therein" is susceptible 
to the interpretation that once a complaint 
of unfair labor practice is fiied by the 
General Counsel of the NLRB, access could be 
had to the statements of all witnesses, 
whether or not these statements are relied 
upon to support the complaint. 


Senator continued: 


Witnesses would. be loath to give statements 
if they te that their statements were going 


to be made known to the parties before the 
hearing. While witnesses would continue to _be 


prot get’ in Seeetor oe at. “the hearing, they 


ior to. that time. ily 


before the full scope wt effects ‘of clause 
(7) would be clear. 
A pending draft report of the ABA Committee 


on Board Practii e and Procedure states that: 


In the cons: ation of section 102.118 of 
the Board's rules by last year's Committee on 
30oard Practice and Proce eens there was 
considerable opposition 3 C which would 
permit a “party to engage _ 


= hee ne 


Hee. the Board's investigation files ee ae 
‘lt that the ope ning of the Board' Liles to 
ection would seriously handicap Boare 


igation of charges 


formation Act Source Book: Leg 
comm. On Admin. Pract. & Proc. 


ed States Senate 


, 93d Cony 


The committee concluded that the Board's 
investigatory files should be exempt from 
disclosur The Board would, of course, like 
all other administrative agencies of the 
Government, continue to be governed by the 
rules laid down by the U.S. Supreme Court in 
the Jencks case. 12 / 

Mr. President, I have cited these proposals 
and I would welcome comment from the able 
chairman of the committee. 


‘a Che 1 Oty : 7 
at 17667, Source Book, s pra ra | Senator 


Long agreed to the substance of the Humphrey proposal, but 
suggested that instead of having two exemptions, exemption 7 
should be modified. He replied? 


"The last two suggestions relate to investigatory 
files and an inclusion in the bill of the 
substance of the Jencks rule. I believe that 
this is a valuable suggestion but I would 
Suggest as a substitute for the Senator's 
proposals that we combine them and restate 
exception (7) as a new proposal which would 
read as follows: ~2nvesEAGatory, files compiled for law 
enforcement purpose cept to the 


they are by law “available to_ a ‘privat 


110 Cong. Rec. 17668, Source Book, Supra, at lll. 


amendment was adopted. Ibid., Source Book, 


2/The report referred to by Senator Humphrey is contained i 
Saction of Labor Relations Law, American Bar ss'n: 1964 Proceedings, 


at. 317 (Re port of the Committee on NLRB “Prac tice and Procedure) 
(1965) Interestingly,the Committee's Report in the 138 3_ Proce See 
(1964), dealing with the Board's "Jencks Rule" (29 “FsRe. 8102.) 18) , 
ioted onl \ -hat ‘a4 Committee members were Races @) sE 

Fishin wpeditions' , lting from any .sclosure policy broader 


L166 of 1 
gress’ solicitude for the protection of 
files, the N.L.R.B. was still dissatisfied 


with the proposed exemption. Specificallv. it obiected +o the 

phrase in S. 6, “to the extent they are by law available 

to a private party The Board was concerned that even this expression 
“could well cncompass the discovery procedures of the Federal 

Rules of Civil Procedure, and such affidavits would be obtainable 


under those procedures.... Hearings on S. 1160, at 491.13 / 


It continued: 


"To permit the discloSure of pretrial 
statements of persons who may never be 

called as witnesses would unduly interfere 

with the administration of the National 

Labor Relations Act, for these _persons, who | are 
generally employees, would ‘be _ reluct cant | to 
give state as EEA th icy knew that _ their 
statements. could ‘be _ “revealed to a hostile 


emp over or union in a position ee take 


wel ] rye e, eve yen_though they. 
to te esti fy," 


Hearings on S. 1169, supra, at 491 (emphasis added). The Board 


suggested that the exemption be changed to read: 


"investigatory files, including statements 

of agency witnesses until such witnesses 

have eis called to testify in an action 

Or proceeding and request is timely made 

by a he party for the srodention of 
relevant parts of such statements for purposes 
of cross-examination.' 


Ibid This guage waS even broader than that suqqested 


Humphrey, supra,which would have pplied only to witness 
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ie /Meari ings on S.1160 Before the Subec mm. on Admin. Pract. 
on thi judiciary 9th Cond. St Sess. t 486,490 (1965) (Le 
y ‘ola 7 eld oO Senator Eastland, Chairman, 
i965) (hereinafter "Hearings 

2 € licitly incorporated the 
lepos \ the Federal Rules of Civil Procedure 
in the F.O.T.A. (Sec..6 (1 - The Board objected to that provision also 
on the grounds that in Board proceedings, “discovery is not necess sary 
and would only delay the administrative process." Hearings o1 S. i605 
supra, at 492. LMR ARR tis is fe a Se 


nw] Dev 


Congress apparently found this pvrovosal Ohaeartinnaghi-« 


It retained the exemption substantially in the form suggested 


" t 


by Senator Long: investigatory files compiled for law enforcem 


purposes except to the extent available by law to a private party." 


Pub. L. 89-487. The Congressional Reports on S. 1160 revealed 


hat ~ wen ion Ww 1 attord +f sa ae poke a : : 
that the exemption would attord the Board essentially the protection i 


sought:conformity to its Jencks Rule. The Senate Report stated: 


"Exemption No. 7 deals with ‘investigatory 
‘ files compiled for law enforcement purposes. 
These are files prepared by Government 
agencies to prosecute law violators. Their 
disclosure of such files, except to the extent 
they are available by law to a private party, 
could harm the Government's case in court." 


S. Rept. No, 813, 89th Cong., 1st Sess., at 9 (1965). 14 f/f The 


4 


uouse Report similarly explained: 
"This exemption covers investigatory files 
related to enforcement of all kinds of laws, 
labor and securities laws as well as criminal 
laws. This would include files prepared in 
connection with related Government litigation 
and adjudicative proceedings. S. 1160 is not 
intended to give a private party any earlier 
or greater access to investigatory files than 
: he would have directly in such litigation or 
proceedings." 


14 /See also, id., at 3: 


"It is also necessary for the 


very operation of our Government 
to allow it to keep confidential 
certain material, such as the 
investigatory files of the Federai 
Bureau of Investigation." 
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(1966). 
the exemption read: 
law 


extent 
than an 


Exchange Commission, 460 F.2d 813 (2d Cir.), cert. denied, 


409 U.S. 882 972 There, a divided panel (per Hays, C.J.), 


after reviewing the 1965-66 Congressional Reports, concluded: 
"These Reports indicate that Congress had 

a two-fold purpose in enacting the exemption 
for investigatory files 1] to prevent the 
premature disclosure of the results of an 
investigation so that the Government can 
present its strongest case in court, and 

[2] to keep confidential the procedures 

by which the agency conducted its 
investigation and by which it has obtained 
information. Both these forms of confidentiality 
are necessary for effective law enforcement." 


Id., at 817. Dissenting, Judge Oakes found the first reason valid, 
but concluded that the second was "largely groundless." Id., at 
817-818. 

Applying the Frankel rationale to Board proceedings, 


particula:ly the second ground, a number of courts ruled that 


the agency's investigative files should not be disclosed. 


Industries, Inc. v. N.I]L.R.B., 490 F ’d 427 (4th Cir.) cert, denied 


also,Clement Bros., Inc. 


1966). 


Lfth Circuit's opinion i 
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"even after 
terminated. 
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Significantly, as events would later demonstrate, 
the Frankel rationale also became the basis for a number of 
decisions in the Court of Appeals for the District of Columbia 
Circuit. Weisberg v. U.S. Dep't. of Justice, 489 F.2d 1195, 


(Bee (Cpe: 1973) (en banc), cert. denied, 416 U.S. 993 (1974); 


Center for National Policy Review v. Weinberger, 502 F.2d 

370 (D.C. Cix: 3974): Ruvat Housing Alliance v. U.S. Dep't 

of Agriculture, 498 F.2d 73 (D.C. Cir. 1974); Ditlow v. Brinegar, 
494 F.2d 1073, cert. denied, 419 U.S. 974 (1974); Aspin v. Dep't. 
of Defense, 491 F.2d 24 (1973). _17/ In these cases, despite 

the lack of any imminent enforcement proceeding shown by the 
Government, the Court held that the material in investigative 
files sought by the plaintiffs should be withheld. The 


reasoning of the Court of Appeals in Ditlow v. Brinegar, supra, 

was typical: 
",..[I]£ the documents in issue are 

clearly to be classified as ‘investigatory 

files compiled for law enforcement purposes, ' 

the exemption attaches, and it is not in 

the province of the courts to second-guess 

the Congress by relying upon considerations 

which argue that the Government will not 

actually be injured in a particular case." 


494 F.2d at 1074. Holdings such as this one were to arouse 


Congressional ire and result in the 1974 amendments to exemption 


7. See, N.L.R.B. v. Sears, Roebuck & Co., 421 U.S. 132, 164(1975). 


17 /Frankel is cited as authority in Weisberg (at 1199); Center For 


National Policy Review (at 373); Rural Housing Alliance (at 80 n. 42); 
and Aspin (at 29-30). Ditlow is a per Ccurlam opinion relying on 
Weisberg. 


of concern 
1974 amendments to the 
that Congress was 
geneially preoccupied with procedural and administrative 
statute. H.R. Rept; No. 92-1419, 92d Cong. , 
81-85(1972); H.R. Rept. Ne 3-876, 93d Cong., 
LO-11 (1974); S ; N 3-854, 93d Cong 


(1974); see also, S. Conf. Rept. No. 93-1200 


No. 93-1380], 93d Cong., 2d Sess. (1974). Nevertheless 


CC 


the earlier stages of Congressional proceedings there 


intimations of unrest with respect to application 


of the exemptions. See, H.R. Rept. No. 92-1419, supra, at 16 


(criticizing the "blanket confidentiality that is contrary to 


the law" in applying exemption 4); id., at 83-84 (discussing 


legislative obiectives for amendments to the exemptions) ; 


’ 
H.R. Rept. No. 93-876, supra, at 7-8, 10 (discussing exemption 


1). The 1974 Senate Report emphasized: 


Ny 
viet > 


"Congress did not intend the exemptions 
in the FOTA to be used either to prohibit 
disclosure of infornation or to justify 
automatic withholding of information. 
Rather -ney are only SSiV 


y permissive. ‘They 
merely mark he outer Limits of nformation 


that vy be w nheld where th agency 


ed 1 


irmative determit 


history of the original 


was less than clear, and there was now controversy over 


scope and desirability of some of the exemptions, except 


exemption 1 it decide -O leave the §552(b) unchanged. 


Report stated: 


"The risk that newly drawn exemptions 
might increase rather than lessen 
confusion in interpretation of the FOIA, 
and the increasing acceptance by the 

courts of interpretations of the exemptions 
favoring the public disclosure originally 
intended by Congress, strongly militated 
against substantive amendments sto the 
language of the exemptions." 


Id., at 7. It found existing court decisions were "generally 


consistent" with the Act's intent, but cautioned 


"that by leaving it unchanged the 
committee is implying acceptance of 
neither agency objections to the specific 
changes proposed in the bills being 
considered, nor judicial decisions which 
unduly constrict the application of the 
AGES 


Yet, later in the Report, in the context of discussing 


the desirability of in camera 


inspection and de novo review, the 


Senate Committee did specifically advert to a restrictive 


interpretation then bei din the Distric £ Columbia 


xemption 7. 


ction 


investiyatory files 


a blanket exemption 


ode 
irc! 


rade 
irgt C 


I ig for ly! 
camera inspection regardless F the exemption 
invoked by the government S. 2543 would 
make Dé she c jressional intent--implied 

iginal FOIA-- 
in camera 
FOIA cases. This 
ply not just 


Y 
i 


Although directed to 

presage the revision of the "investigatite files" exemption 
itself. For, if the conditions necessary; invoke the 

seventh exemption could be satisfied merely by showing the 
nature investigative), the purpose for its 
compilation aw enforcement), and the existence of an 
enforcement ceeding (establishing unavailability to a private 
party), there would be no need for a court to conduct 

camera inspection. [he material contained in the file would 

be exempt as ni } law. Thus, the inclusion of the 


/ 


in camera ins Lon provision in the amended Act, 18 / 


complements the subseqauen amendment to exemption 7. 


During floor ‘bate, Senator Hart introduced an 


ed and expanded form 


nption 7. He explained: 

"My reading of the mae ah bab history 
suggests that Congre intended that 
this seventh eneaution was to prevent 
harm to the Government's case in court 
xy not allowing an opposing litigant 

rlier or greater access to investi- 
gative files than he would otherwise have. 


Recently, the courts have interpreted 

the Seventh exception to the Freedom 

of Information Act to be applied when- 
ever an agency can show that the document 
sought is an investigatory file compiled 
for law enforcement purposes--a stone 
wall at that point. The court would 

havc the exemption applied without the 


need of the agency to show why 


articular document 


shoul a 


120 Cong. Rec. $9325 (daily ed., May 30, 1974) (emphasis added). 
The Senator continued: 


, 


+ 
ee 


passe S - in 1966. Tin, 


as eae re scogniz ed the need for law 
enforcement agencies to be able to keep 
their records and files confidential 

where ad re would interfere with 
any one -< or a number of specific interests, 
each J “is set “forth in the amendment 


that é ber of us are otfering. 19 / 


Humphrey 
I 


places the burden of justifying non- 
disclosure on the Gc 


have to show tha 


‘nr + 


nt which woul] 


ion 


sure would interfere 
vith enforcement proceedings, deprive a 


v 
person of a right to a fair trial, constitute 
an_unwarranted invasion of personal privacy, 
reveal the identity of 


informants, or disclose 


investiyative techniques of proceedures. 


Our amendment is broadly written, and 
when any one of the reasons for non- 
disclosure is met, the material will 
be unavailable. But the 


be and ought not to be exempt merely because 
it_can be characterized as an investigatory file 


aw enforcement purposes." 


Id., at $9329-$9330 (emphasis added). 

Senator Kennedy then added that "in narrowly and 
mechanically interpreting the seventh exemption, [the courts 
have] strayed from -he requirements and the spirit of the 
Freedom of Infomration Act." Id., at $9331. The purpose of the 


amendment, he said, was to "make clear our intention for courts 


to look behind the investigation mark Stanped ona file 
a i 


folder," 


thus "“reemphasizing and clarifying what the law presently 


requires." Ibid. The amendment was adopted. 


The purpose of the amendment as a whole, then, was to 


require the Government to "be specific about safeguarding the 


, 


legitimave investigations that woul 
J : 


1 


jencies...." 120 Cong. Rec. S 9336 (Remarks of Si 


as Weisberg v. U. S. Dep't. of 


Justice, supra, ibid. (remarks of Senators Hart and Kennedy) 
23 ibid t and Kennedy), 


under 


urh io} reer > ’ cHA0c . 4 M ‘ 
wnicn even non-investigative reports might be with 


held, id., 


at $9329 (remarks of Senator Hart), and to reinstate a “balancing 


basis" for determining whether a particular investigative 


record should be withheld. Id., at $9336. 


Some further insight into this Congressional purpose 


may be gleaned from reviewing the dissenting, lower court and 


vacated opinions in the Frankel-Weisberg line of cases. Thus, 


in Frankel v. Securities & Exchange Commission, supra, Judge Oakes 


expressed the view that a general fear of interference with 


enforcement procedures resulting from disclosure was unwarranted; 


, 


that the courts could deal with any particular problems arising 
from disclosure in specific cases, by reason of their experience 
in determining "good cause" in private parties' 1’ tigation 

with the Government. 460 F.2d at 820. This view was adopted 

in a committee report. of Bar of the City of New York, included 
in the Congressional Record during the introduction of the 
amendment to exemption 7. 120 Cong. Rec. S9330-9332 (daily ed., 


May 30, 1974). 
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U.ede 


nidehig Uf 1 9 (= ae trict Court 
heth °r prospect of 
procec -inu- 18 concrete 
into 

gativ 

parti ah de 


are nevect 
Td., at 1204 (er-hasis added). ater in the opinion, the 


Court recogn? at the contents of an F.B.! investigative 


$| 
file might osrotection even after completion of the 


investiga oceedi for which it was initially prepared. 


It stated: 


"The data contained in such a file may, 


however, require the pretection of secrecy 
so as not to dry up future sources of in- 
formation or to pose a danger to the persons 
who supplied the information ~~ to prevent 
invasion of personal privacy.” 


unreported opinion, written y Di Tudge Frank 
t ’ 3 


7 Pai: 


3 
Kaufman (sitting by designation), was vacatec a Ge Cir- 


cuit entered its 


Id., at 1205 n. 8 (emphasis added). ‘he Court concluded, 
however: 


"S U.S.C. §552)b) (7) ‘would appear 
sufficiently flexible to include 

within its protecit:ion such an in- 
vestigatory file when and if such 


protection is require’. 
Ibid. (emphasis added). 

The Court also discussed the burden of proof which 
the Government would have to sustain in order to claim exemp- 
tion. Referring critically to an affidavit submitted by the 
F.B.t., the Court wrote: 


"...-{E]ven if that affidavit is given full 
consideration, it is a document which is 
most general and conclusory and which in 

no way explains how the disclosure of the 
records sought is likely to reveal the 
identity cf confidential informants, or 

to subject persons to blackmail, or to 
disclose the names of criminal suspects, 

or in any other way to hinder F.B.I. ef- 
ficiency. The conclusion that the dis- 
closure Weisberg seeks will cause any of 
those harms is neither compelled nor readily 
apparent, and therefore does not satisfy the 
Department's burden of proving under 5 U.S.C. 
§552(b) (7), as the Department must, some basis 
for fearing such harm." 


Id, at 1205 (footnotes omitted). The court emphasized that. 


the Government must establish "the nature of some harm which 


is likely to result from public disclosure of the file."Id., 


1973), 


. ry h4- +ay Ia TAN: + orbit wy om —- 2 
sougnt certal N¢ mma l way Tfrartic 


Safety Administration records relating to pending investigation: 


of safety defects in new automobiles, the Court rejected an 


exemption 7 claim, stating: 


"While the open files here involved could 
conceivably lead to a civii enforcement 
proceeding, the agency has not made the 
required showing 'that disclosure of the 
files sought is likely to create a concrete 
prospect of serious harm to its law en- 
forcement efficiency,'" 


citing the panel decision in Weisberg, supra The Court of 

Appeals reversed, based on its subsequent en banc decision in 

Weisberg. Ditlow v. Brinegar, supra, 494 F.2d at 1074. 
Certain conclusions emerge from this review of the 


elaw and Congressional intent. First, Congress sought to 


overrule as a basis for exemption, ganeralized assertions that 


the confidentiality of procedures by which an agency conducted 


an investigation and by which it obtained information would be 
compromised. 120 Cong. Rec. S9332 (Report Of The Committee 
On Federal Legislation Of The Association Of The Bar Of The 


City Of New York); cf. Frankel v. Securities and Exchange 


> 


(ee ee 


focus of inquiry from a broad view of "investigatory files" to 
a narrower concern with particular "investigatory records." 


Compare, 5 U.S.C. §552(b) (7 ) (1967), and 5U.S.C. §552(b) (7) (A)- 


WY 


i sus , é ee nm 
(E) (1974). Third,.it emphasized that the "Gover 


“ 


nment....would 


have to show that disclosure would" result in a specified 


statutory harm. 120 Cong. Rec. $9330 (daily ed., May 30, 1974) 


(Remarks of Senator Hart). This makes the "burden of proof" 
provision of amended §552(a) (4) (B) clearly applicable to 
exemption 7. Fourth, Congress eliminated from the statute 

the "savings" clause of the original exemption - "except to the 
extent available by law to a party other than an agency" - 
which the Government had construed as fixing the maximum dis- 


closure it need allow. 22/ 
ye ae Congress ¢ dia retain an ‘exception i in amended ¢ exemp Iption 7(E) for 
Specialized investigative techniques. As the Board notes, however: 
"Exemption 7(E) of the FOIA, 5 U.S.C. §552 (7) (E), which 
protects investigatory records where their production 
woulda ‘disclose investigative techniques and procedures, ' 
is not claimed by the Board because it does not app? y to 
routine techniques or procedures which are generall known 
outside the Government. iS. Cont, Rep... No. Sa- 1200, supra, at 
2S eae 
Board pgs Sek 8. ns. 


22 of weisberg v. U.S. ete De of Justice, supra, where the 
Court Fes that an F.0.1.A. plaintiff must in fact | engaged 
in the Litigation with the Government in order to qualify asa 


"party" and to invoke the Act. 489 F.20a at: 1203: ns, £5. 


With this background in mind, we turn 


4. 


fic contentions raised by the Board. 


ur 


Vv 


D: 


, ; ee ebe yw kere ope Pes tes pl ese 
The Board advances the same arcuments which it raise 


before the District Court (Board Brief, at 8-13). Essentially, 
it maintains that the object of new exemption 7(A), like its 
= + + 


predecessor, is to prevent premature discovery in an enforcement 


proceeding, so that. the General Counsel can present his strong- 


est case in court (Id., at 9-11). The District Court found, 


inspection of the statements: 


a however, based upon its 
f £ 


o 
"..-[I]t dces not appear that the 
- specific cnforcenent proceeding 
would be harmed. Whatever value Title 
Guarantee may gain from the information 
: sought will not be based on the timing 
, of such release but rather on its deter- 


mination of whether any material con- 

tained in the released documents supports 

its contentions. This value is precisely 

that which is contemplated by the Freedom 

of Information Act and is not restricted 

by the exemptions to the Act. See, N.L.R.B. 

v. Schill Steel Products, Inc., 408 F.2d 803, 
Seta lacomiaien 


805 (Sch Cir. 1969). 


cities & Exchange Comm supra. While Congress specifically 


overrule 
(confidentiality of investigative 
23 / it also modified the 
",..to prevent the prem 


of the results of an inv 
that the Government can pre 


strongest case in court.... 

RE BLT. 

This language in Frankel was based on the Court's 
reading of the 1965 Senate Report and the 1966 House Report on 
the original Act. The Senate Report made clear that even the 

ibility of harm resulting from "rremature" disclosure of 

investigative files was sufficient to inv ke the exemption. 
Thus, it stated: 

'[The] disclosure of such files, 

except to the extent the, are 

available by law to a private 

party, could harm the Government's 

case in Court.' 
S. Rept. No. 813, supra, at 9 (emphasis added). The House 
Report emphasized that "prematurity" was to be measured by 


reference to the discovery permitted "directly in such [other 


litigation or proceedings." H.R. Rept. No. 1497, supra, at 2a. 


In the cé of the Board, we have shown, that meant discovery 
. - - Pa r > . - Q 
permitted under the agency's 1cks Rule F.R. §102.118(b). 


See discussion supra, Ppp- 


formance of Governmen 

their pro 

would be 

exemption 7(A), nondisclosure 


"First, where 

would lotetFeke with enf 
This rotgced 

case 

entor 

by — i a prem 
information not in the 
or potential defendants 
whether or not the 


will interfere with “at 


ceeding it is only 


e@ par t* cular 


120 Cong. Rec. $9330 (daily ed. May 30, 1974). 


Board introduced no evidence -- no testimony or other 


proog£t 


proceeding in this case would be harmed. 


The Board argues, however, that the intent of the 


, not even an affidavit ~- showing that the administrative 


new exemption 7(A) is the same as that of the old exemption 7, 


and that all prior caselaw remains applicable (Board Brief, 


9). 24/ The Board is incorrect. 


One obvious difference between the old anda 


exemptions is the removal of e clause, "except to the 
available by law _ to party other than an agen ie 
24/It made a similat argu’ fo e Dist Cour 
Motion for Stay of Order Pending Appeal (A. 80 ‘he Court 
j d this contention, stating th. sAOM ae rat 
representing the cod cation of ec pre-amendnuent cas 
Board contends- 
the applic 


- " 
exemption. 


Significant. 


7, supra, indica 


application of former exemptior nstead of recog 


this provision as a "Savings" clause, defini only the minimal 


lisclosure required, the Government viewed the clause as 


licensing the maximal withholding permitted. To insure restoration 


of a proper perspective, Congress rewrote the exemption. 

It is true that Congress remained concerned about 
"premature" disclosure under the amended Act, as the Board 
asserts (Board Brief, at 9). But its concern for abuses under 
the former exemption was at least equal. Congress changed the 
exemption from one which relied on a purely external standard 
based on agency regulations, to another which made the facts a 


mp 


circumstances of the particular case paramount. fo accept the 
Board' argument that nothing has been altered, one must blink 
this legislative history. One must also accept the illogical 


proposition that the Board's "case in court" in this proceedin 


"would be harmed by the premature release" of the statements, 


120 Cong. Rec. $9330 (remarks of Senator Hart) supra (emphasis 
av led); see, S. Conf. Rept. No.93-1200, supra, at 11, simply 
because premature release "could harm the Government's case 


court.” S. Rept. No. 813, supra, at 9 (emphasis added). 


Board fails to recognize tha a subst “y Lliklihood of 


er the Boa 


"no harm" 


ae | . a ow 
ece1rearily ez 


awe l 


25/"[T]he court has conducted i amera examination of the ma 


in question and has determined tha of these harms would 
forthcoming from d losure of t specific meterials at issue 
(Asc OD) 


rd 


terial 
be 


here 


he Board sug 
disclosure of the t 
could result in 
relationship or compromising the 
(Board Brief, at 12; see also, 
contention ina 
an unlawful refusal to bargain, and 
an.affirmative defense that the union does 


majority of the employees (A.24). To us, this 


ae 


of revealing exculpatory evidence. It hints that the union may 


not represent a majority of unit employees, or at least thé 


Sis 
employer's objective considerations in withdrawing recognition 
may be corroborated in these affidavits. If, as the Board asserts 


(Board Brief, at 11), the General Counsel performs in a capacity 


like that of a U.S. attorney igs a criminal case, then he should 
act like one. He should yield up exculpatory evidence prio 
to trial. Brady. v. Maryland, 373 S. 8a 42963). 26 thus; 


assuming these ceneral suggestions mirror the facts in this 


case, they do not justify withholding. They compel disclosure. 


practice proceedings is, at best, a rough one. 
Roebuck & Co., supra, P| os, Bt TS6. Mm. 


e 


26 /The analogy between criminal prosecutions and Board unfa 


Lo NOD. 203, 98°Ae 20-8 (1953) We note, 
the Board's rule, the s Act does not protect 
of persons who are not potential witnesses at 
Pederal Practice, §16.03[2] (pp. 16-23 to 16-25 


“27D 


Wereoen _ 
, 


addition, unlike a Board respondent, a crimina 


entitled to be notified prior to trial of the 
called against him.F.R. Le } Ruie 16(a) (1) (B) 


Board concludes from S unproven assertions 
8 sae 3} > at Te -hic nt + iar on “eur ry - 
unable to protect this information from premature 


disclosure, its ability to investigate further unfair labor 


yractice charges will be serious ly impaired." (Board Br ief, 


The Board's fear is unfounded. Title Guarantee does not seek 


a rule of general applicabili ty; nor does the amended statute 


permit one. Senator Hart explained that exemption 7(A) would 
be available 


"where the agency cou.d show fin tie 
context of the particular enforcement 
proceeding] that the disclosure would 
Substantially harm such proceedings by 
impedine any necessary investigation 
before the proceeding." 


120 Cong. Rec. S 9330 (May 30, 1974). Here, Title Guarantee 


did not seek the information until the Board's investigation 


was completed and an administrative complaint had been issued. 


And even in the unlikely event some investigation did take place 
after issuance of the complaint, there was little Title Guarantee 
could have done to irterfere with it, since the District Court 

} 


did not order production until a few days before the scheduled 


unfair labor practice hearing. 


(h5S.G.% NE 15-864, decided Novembe 2 bo) 


a Board contention that “(7 \ sxempts from production 


documents in question because they would not be disc 
under the current procedures employed in N.L.R 
CMs, ak S463; 


“totally inconsistent 

of the 1974 a endme 1ts I 
files solely because the Board's 
régulations would not allow their 
discovery in an NLPB proceeding,’ 


Id., at 3143-3144, the Court went on to state: 


"This court's responsibility is to 
determine whether the NLRB has proved 
the applicability of the exemptions 
it claims, not to rubber-stamp its 
approval of agency-imposed classifica- 
tions and regulations. The court has 
not taken and will not take this res- 
ponsibility lightly." 


Td., at 3144. Exercising this responsibility, the Court in Deerin 


Milliken found that disclosure would not harm or interfere with Board 


proceedings. 26/ On the contrary, it found that "disclosure could 


26 /See a. also, The ~ Cess?.é a ) Aircraf raft Co. i ee wt Supp. __ 

LcR.PLM. 3239 (D. Kan., No. 75-111-Ce, decided December 2, 1975); NL 

v. Hardeman Garment Corp., F. Supp. W.D. Tenn., No. C-75-143, 

decided November 25, 1975) Siip order, at 2-4, holding that the Board 

had failed to demonstrate any statutory harm in disclosure, relying 
October 10 Opinion in 


remarks, although directed to bac} 
proceedings, are equally applicable to the testimony of Board wit- 
sses in an unfair labor practice proceeding. 
< 
M. 3076, 3081-82 
1975) « 

In sum, in oOxcder to assure that the courts would apply 
exemption 7 only on an "as needed" basis, Congress removed the ex- 
ternal agency standard contained in the secord clause of the former 
exemption, and substituted a requirement that the Government "show' 
that its proceedings "would" be harmed by disclosure. The Govern- 
ment has not made that showing here. It has mistaken an element of 
its proof for a rule of law. Without this showing, its argument 
is reduced to a plea for mere tactical advantage, that it should be 
able to discover its opponent's case through investigation, but that 
its opponent should not be granted a corresponding right. This Court 
has stated, however, in N.L.R.B. v. Stark, supra: 


"The interest of counsel for the General Couns 
like that of an Assistant United States Attorn 
is--or should be--not that ie ‘shall win a case, but 
that justice shall be done,' Berger v. United States 


295 U.S. 73, 88 (1935).“ Tyee Ce SP eee ae 


‘ 


3081-3082, That interest 


accordance 


de Clad ed 
of nhout 


t 
all Board invest it 


inconsistent with the F Ms. BY deferring ny "the Boar S 


that disclosure its investigative files would interfere with 


Phe 1a. at 3127 (e iphasis added) ’ o2cOnk" 


tigativ 
of pers 
the District Court. 5; A. 
Court found unpersuasive the Boar 
that the right to privacy includes 
people to whom ... (one) will communicate 
(Board Brief,at 15) 
This exemption -- derived from exemption 
was intended to apply to "'intimate details’ 


personal nature’'" about an individual Getman v. N.L.R.B., 


450 F.2d 670, 674 (D.C stay denied, 404 U.S. 1204 


(1971); 29 sec also, Robles | E.P.A., 484 F.2a 


(4th Cir. 1973). While introducing the amendment which would 
become exemption 7(C), Senator Yart explained: 


"By adding the protective language 
here, we simply make clear that the 
protections in the sit:th exemption 
for personal privacy also 
disclosure under the 


277 (Cont'd. 7) the Court in Climax 1 Molybdenum acted in de rogation Of its 
statutory duty to "determine "the wakeer ta novo...whether such ‘records 
shall be withheld...." 5 U.S.C. §552(a) (4) (B). There is nothing i : the 
legislative history of the amended Act to suggest that Congress : 
to exempt the Board from ts provisions. The Colorado Court's 
would do just that. (The ision in Climax 
supra, at n.l, on the 
“the documents ad bee 
age . applies 
disclosure of which 
personal privacy. 
, 


} - ‘ 
“2 ainen 


1497, 


intended S 


There was nc eed refore 


, 


engage in 1g equitable "balancing sen the need for pr 


and the interest in disclosure wh -his Court and others 


»> 


e in exemption 6 cases. Rose 


decisicn pending in 


Supra, 450 F.2d at 674 n. 10; Wine Hobby, G.S.A 


502 F.2d 133,, 137 (3d Cir. 1974). Contra:Robles v 


484 F.2d at 846-847; Wellford Vv. Hardin, 444 F 


.2d 


Cir, PSs.) The Board mistakes this balancina for 


of the exemption (Board ‘wt at: 24-25). 31 / 


_30/AS Originally proposed, exen ptton 7(C) would have con’ d 
expression, "clearly unwarranted," as in exemption 6. Ib) Whi 
the 1974 bill was before the Joint Conference Commit tee, howeve 
President Ford recommended to the Senate and House Conference 
Chairmen (Sen. Kennedy and Rep. Moorhead) that the words "clea 
unwarranted" be deleted. 120 Cong. Rec. S17828-30; 126 Cong. Rec 
H 10001-10003. In response, the Conference Committee agreed to 
delete the word "clearly." 120 Cong. Rec. H 10003; S. Conf. te 
No. 93-1200, supra, at 11. The distinction between "c} arly 
warranted" and “unwarranted” has not yet been defined by caselaw. 
see, generally, Getman v. N.L.R.B. supra, for a discussion of the 
"clearly unwarranted" standard under cxemption 6G. 

31 /The Board attaches too much inportance to the deletio f the 
word "clearly" (Id. ; at ) To be sure, this change was j 

make the Government's burc lighter; but it was only 

emphasis, not in substar 


i 


Similarly 
little suppor xr the Board’: 
That Act was in \¢ apply 
1S an individua S »ducation, 


+ ; 
ry 
t« , 


(4) (1974). 


Even if balancing were proper in “his case, 
think that the circumstances would justify disclosure 
Guarantee. First, a request for documents 
proceeding is a legitimate interest under 
N.L.R.B., Supra, at n. 33... econd, one of the factors to be 
considered in determiiing whether to release information, is 
the availability or unava‘lability of that information from other 
sources. Getman v. N.L-R.B-, supra; 


Tuchinsky v. Selective Service Systems, 418 F ONT jh os oan OS ae 


1969). Here, the absence of discovery in 30ard proceedings and 
the adversary relationship of the charging party, require resort 
to the statements in the Board's file. Ascordingly, even under 
a balancing test, these statements should be disclosed. 

The District Court's decision on amendeu exemption 7 (C) 


was correct. Deering Milliken, Inc. v. Nash, supra,90 L.R.R.M. 


at 3147 (citing approvingly the District Court's rejection of 


the Board's "tenucus" claim in Title Guarantee) ; _33/ The Cessna 


Aircraft Co. v. N.L.R.B., supra, 90 L.R.R.M. at 3340; Ciiimax 


Molybdenum Co. v. N.L 


R.B., supra, SO) L.R-R.M. at. 3127: N- 


; =} j ar og 5, 
vy, Hardeman Garment Corp., Supra, slip order, at >. 


—32/Citing, Benson v. G.5 289 F.Supp. 5990 (W.D. Wasn. 196% 
aff'd on other grounds, >.2dg 878 (9th Cir. 1969). 


—337In Deering Milliken, the South Carolina Court followed the 
Fourth Circuit approach to exemption 6, which precludes balancing. 
See, Robles v. P.A., sipra. Since much of the information sought 
in that case contained inedical and financial information, the Court 
was constrained to find the documents exempt under § B52 (b) (7) (er. 


34/Margo Poss v. N.L.R.B., . 2d (Dp. Colo., Civ. Action No. 


ae en eee ee > Taset @e : a and radar 2 5 
75-A-825, decided Decs mber 17, '?75) Slip opinion and orcer, at >. 


s Not Demonstrated T 


Disclosure 


ts Would Disclose 


he Ident ity Of 


Clause (D) of exemption 7, insofar as material here, 


excepts from disclosure agency records where their production 
would "disclose the identity of a confidential source ..." 


5 US. Cu S521) (7) (8) 2s see, S.conf. Rept. No. 93-1200, supra 


Noting that the agency "relies heavily upon information 
nished by the negotiators themselves" in refusal-to-bargain 
cases, the Board asserts that such "union officials..may be 
reluctant to have their identi[t]y disclosed for fear of 
jeopardizing their relationship with the employer and thereby 
upsetting the stabi’ity of the collective-bargaining relationship." 
(Board Brief, at 20). It further claims that’ "an employer's 
power over his employees' jobs is a significant restraint on 
their willingness to cooperate with Board's agent's agents," 
and thac ‘‘individuals ... in many cases would suffer severe 


detriment if their identities were known,'" citing, Kaminer ae 


MLE RsBsy F. Supp. , 90 L.R.R.M. 2269, 2271 (S.D. Miss. 


45). (Id., at 19). Like the District Court (A.75-76; A. 96-97), 


we find these reasons insufficient to justify the withholding 
of the statements. 

i The legislative history. 

As originally proposed by Senator Hart, amended 


exemption 7(D) (then 7(C)) would have applied to investigative 


reco! , the produ LO ro) h “would *** disclose the 
identi y \f it in y a } ) I . $9329 
(May () L974) Tho Se bee) plained: 
-36- 
4 


reasonably 


“oO. These 
aid informers Simply concerned 
ens wno give information to enforcement 
agencies and desire their identity to be 
kept confidential." 


BA ip eben ee Senator Har further noted, in a memorandum letter 


LCLOL 
distributed to members - the Senate, that "If informants' 
anonymity -- whether paid info 
would be threatened, there would be no disclosures." Id., at 
(emphasis added). 

In conference, however, upon the initiative of the 


House Conferees, present clause (D) of exemption 7 was extended 


and clarified. 35/ The term "informer" was dropped, and replaced 


by the expression, "confidential source." The Conference Report 


explains: 


"The substitution of the term ‘confidential 
source’ in section 552(b)(7)(D) is to make 
clear that the identity of a person other 
than a paid informer may be protected if 

the person provided information under an 
express assurance of confidentiality or 

jn circumstances from which such an assurance 
could be reasonably inferred." 


35/"Co ference Notes - The Freecom of Information Act Amendments" 


(Unofficial), prepared by the staff of the Senate Judiciary Subcomm. 


on Admin. Pract. & Proc., in Freedom of Information Act And Amendment: 


of 1974 (P.L. 93-502), Source Book: gislative History, 1 


‘exts, and 
Other Documents Coimi n Gov't. ps S~ House 


F Reps., Subdcon 


© 
ind Ind'] tights omm. n re Judi 
, 


( 


mittee of 
iforcement 
nal law enforcement 
’westigatiens on the other. 
The Conference Report continued: 


"Under this category, in every case where 
the investigatory records sought were 
compiled for law enforcement purposes -- 
either civil or criminal in nature -- the 
agency can withhold the nanes, addresses, 
and other information that would reveal 
the identity of a confidential source." 


Ibid. However, in criminal and national security investigations, 


Report explained, "a_- the information furnished only 


by a confidentiai sourc could be withheld, as well. 
(emphasi 
conference was primarily aimed at 
In tact; 

senator Hart suggested that the provision dealing with criminal 
investigations constituted an exception to the new exemption 7, 
conferring "blanket protection" not only for the identity of the 
confidential’ source, but for the information he provided as well. 

(November 21, 1974 "[{It] relieves [the 


urden of showine that 


a confidential sourc he explained. 


ere given uncer ®: 


a . 
The Conference 


of confidentiality to a source in a civil law enforcement investiga- 
tion is sufficient to protect the identity of the source. S. Con 
abe 1e instant case, however, 
trict Court found the 


the iformation was elicited On an express assurance of confident: 


1ty. eee be (in response to an inquiry by the Court, "Were these 


statements given under an assurance of confidentiality 2 time 
or not?", Board counsel replied, "I don't know." (A. 62 Sk Fe 


Therefore, it becomes necessary to examine the Board's 


contentions, supra, t it is reasonable to infex an offer of con- 


fidentiality in the circumstances. 
r, “€/inder the f.0.1.4., courts have held that 
Pier in and of themselves, could not defeat 
the right of disclosure. -re, @.0., Petkas v. Staats, 501 F.2d 887, 


g89 (D.C. Cir. 1974); Roi ‘2S v. E.P.A., Supra; Getman v. N.L.R.B., 
supra. The reason for these holdings was that if a promise of confi- 
dentiality were alone sufficient to defeat disclosure, the Act would 

be rendered a nullity. As one commentator has observed with respect 

to the "confidentiality" provision of exemption 4 (5 U.S.C. €552 (b) (4)) 3 


"Rxyclusive reliance on this inquiry, however, 

would leave the scope of subsection (b) (4) to 
be determined solely by actions of agencies 

and their sources, thus undermining the Act's 

guarantee of de novo judicial review." 

HARV. REY. 470, 473 

at 15-16 

Pp 


« Lce 
; € 
i 


1972), citing as one of the “more 
Commission's solicitation; of 


= ee a rere ,o Pal awl + de Le 2 wary 
or price increases and stating 
1 
i 


n 16(1974). See, H.R. Rept. No. 
( 
4 


’ i ‘ 
sas svecific statutory authority 


ere express assurances \F oO nti > : Llitv , rp 
inquire whether those assurances were reasonable unde1 
the instant matter,the District Court concluded, 
snable in the circumstances to infer assurances 
‘tiality. (A. 75). That being sc lisclosure should not have been 
-feated evron by express assurances, nha ey been given. 


e 
AS iL FP ar = I a ae ee ae pe a oe ee, at eT eT re 
. ae ’ 


ict Court properly concluded that an offer 


—_——-— _ a ee 


the material 
no such inference 
natuvs of the 
the identity of 


it woule 
nt-to whether 
been offered to 


unlawful refusal to bargain by the V (A. 203 Bs 2s sae 


, 
aggrieved party is the Union (Ibid.) There is no disp that 
Company refused to bargain with the Union on May 23, 1975 (A. 18 


par. 7]; A. 24 [par. 7]); the only auestion is whether or not the 


refusal was unlawful. (Ibid.). 


The refusal took place at a negotiating meeting between 


representatives of the Company and the Union. Present at this meeting 


were the Union negotiators, Vice President Albert R. Turbane and 
Union Administrator Harry Eschenbacher. The Company knows their 
identity. These are the same individuals who signed “the charges 
on behalf of the Union (A. 23 14). There is no doubt 
but that the Board obtained statements from one or both of these 


istrict Court's reasonina 


’> United Automobile 


(1965). in the instant 


the 
mrosecution of its charg It woulc ain recognitional and har- 


f 


250 employees The Board 


uses it to obtain information 


aS amended) 
recite that the charging party shall "submit promptly evidence in... 
§101.4. 
Board's 21 Counsel 
of regional personnel, contained in the N.L.R.B. Casehandling Man 


(Vol. I., Unfair Labor Practices) (1975). In discussing investiga- 
tive techniques, the Board agent is admonished that in obtaining 
an affidavit -- "the keystone of the investigation" -- "he can take 


a firmer position with a charging party (whether an individual,a 


union, or an employer) than with a 


tion of the former is a basic requirement." Id., at §10058.2 (emphasis 


added). The Manual states that the Board agent "should insist” upen 
the "prompt receipt" of the Charging Party's version of the events 
and that "The burden of having witnesses available at a date which 
is the earliest available to the Board agent should 


charging party.” hermore: 


aeaeT an | © 
peration. 


without saying so explicitly, the District Court 


-od that the statements sought by Title Guarantee 


eSTtTea at 
the charging party Union, whose 
private interest in prose ting the charge, combined with 
sanction for noncooperation, was sufficient to assure Board access 


to relevant information. Cf. lational Parks & Conservation Asscc. 


Morton, 498 F.2d 765, 770 (D.C. Cir. 1974). The District Court's 


ision finds support in other cases. Climax Molvbdenum Co. Vv. 


supra, 90 L.R.R.M. at 3127;The Cessna ARircrait Company 


supra, 90° L.R-R.M. cat 3340; Deering=Milliken,Inc. v. Nash, 


at 3144-3145. 37 / 
The legislative histcry of §552(b) (7) (D) also supports the 
position of the District Court in this matter. It reveals that 


Congress was primarily concerned with persons commoniy thought 


ay et ae eR, RRR eae ———— oe — a a Fe ee 
Similar language was Contained in the former N.L.R.B. F i1eld 
1, §10056.1 (1971). 

whe Court in Deering~-Millike 


shed 
and 
nature 


incon- 


not be re 


S38: Conig.5.2t 3 at J [97 4 An import 


recognized, is 


“ 


based on a persona] 


Cong. Rec. $9337, supra; 


e.g., Gordon v. United States, 438 P20 (S58, 875 


denied, 404 U.S. ) ] uch voluntaris 


= Bs 


present at the negotiatina 
scion when Title Guarantee refused to bargain. 
Union negotiating committee, the Company also knows their 


However, it is unlikely that the Board is dependent 


upon their statements, for severe ; ; i the Union filed 


’ 


the charges, and its representatives were available to provide 


statements; second, these employees could only provide cumulative 


evidence of what the Union representatives had already 


23rd meeting; thir 1e Union representatives 


7 


anc other evicence 


(Board Brief, at 19) of protecting 


ly resolved by the Supreme 


Court's decision in 


U.S. 117 (1972). The decision holds that the protection of §8 (a) 


cs et crak ae a ea ae) et a ee 
(4) of the National Labor Relations Act, 29 U.S.C. 158 (a) (4), 
extends to employees who provide statements to Board agents, as well 


stify at hearing. As the Court not2d in 


AL 


N.L.B.B. v. Hardeman Garment Corp., F. Supp. (W.D. Tenn., 


, No. C-75-148 rder dated January 6, 1976) (motion to vacate on 
, ’ : 


other grounds pending) : 


P.B. in its 
s motion to 
(4) of 


"Tt is admitted by 
memorandum in sup} 
reconsider that 'Sec 
29 usc §158 provides 
means of protecting w 


testify in Board hearings ---,' 
Scrivener, supra, akiens tha’: same 
protection to investigatory stages.” 


'o 


Siip Order, at 2 Accordingly, we @o not agree that the Board 
"ability to obtain information in the future, from employees and 
non-employees alike, would be severely impaired." (Board Brief, at 


aeney has not shown any basis in the circumstances of 


for its calamitous prediction. 


POINT I 
Exemption 5 of the Freedom of Informatson Act per- 

mits the withholding of 

"inter-agency or intra-agency memo-~ 

randums or letters which would not 

k availahle by law to a party other 

th agency in litication with 

4. " 

7 5 U.S.C. §552 (b) (5). The Board argues, as before the District 

Court, that the affidavits taken during its investigation are 


exempt under this provision. (Board Brief, at 20-22). 

The District Court considered this argument at 
length (A. 67-71, 96). It found to the contrary. ts owr 
examination of the documents in this case convinced the Court 
that they contained purely factual matter, and, therefore, 
under the legislative history and caselaw, did not come within 


c 


the scone of the exemption (A. 69-71, 96). We agree. 


ae - ae 
— ee ee 


Exemption 5 originated in an amendment to S. 1666, 


2d Sess. (1964), the predecessor bill to the Free- 


dom of Information Act of 1967. Therein proposed as section 3 
fc) (5) of the Administ ve Procedure Act the exemption would , 
, i 


have covered only "“intra-agency or interagency Iemorandums or 


} 


letters dexling solely with matters of law or policy...." 39 / 


The Senate Report explaining this provision stated: 


"Exception No. 5 relates to ‘those parts of intra-agency 
a 


or inter-agency memoranduims o1: letters deal- 
c ing solely with aEycer? of Yaw or: policy.’ It 


is pointed out in the comments of many of the 

. agencies that it wo ould be impossible to have any 
frank discussion of legal or policy matters in 
writing if all such writings were to be subjected 
to public scrutiny. It was argued, and with merit, 
that efficiency in Government would be greatly 
hampered if, with respect to legal and policy 


’ 
matters, all Government agencies were forced to 
‘operate in a fishbowl.’ The committee is con- 
vinced of the merits of this proposition, but it 
has attempted to delimit the exception as narrow- 
ly as consistent with efficient Government opera- 


7 “This exemption itself had been broadened during its course through 
Senate in the 88th Congress. The exemption oO originally applied only 
to internal memoranda ‘relating to the consideration and disposition of 
adjudicatory and rulemaking matters.' Section 3(c *) of S.1666, 88th Cong., 
2d Soss. (1964), introduced in 116 Cong. Rec. 17086. That early formul- 
attack for not sufficiently protecting material dealing 


ation came under 


with general policy matters not directly intense to adjudication or 
rulemaking. Sec Hearings on S.1666 and ae before the Subcommittee 
‘ AGministrative Practice and Procedure of cha Senate Committee on the 
Icy, th Cong,, 1st 6 ;., 202-203, 247." Environmental Prot Y 
sn te. SON NORE Lketade ko lcd ene 


Jee os 


lic as well as final acency determina- 
tions on legal and policy matters which 
< £ eci the 2) ib] 1c." 


Rant | 1 ra) s - - A } 
« Rept. No. 1219,) sx pra, at 6-7 (1964) (emphasis added). 
Similar government concerns were expressed in another of the 


Pannrticac +4 710a4 4 te 2 - 2 
port's discussions of the proposed exemption 


} 1, again empha- 


1G, nowevel ? t tC rE ¢ no e623 im tior Far , itt+ers ot “y 
~ + ' T 1A 
actual 1cu 3's Ley = ‘te 
TY : ‘ + - a | 7 + . »s 7 2 - 
Durinao Senate consideration of the Bill, Senator 


Humphrey proposed a further amendment which would have made 


re 


the exemption reed, "“intra-agency or interagency memorandums 


a | 


or letters dealing with matters of fact, law or policy. 


110 Cong. Rec. 17667 (July 31, 1964) (emphasis added). 


"As presently written clause (5) of the 
amended section 3(c) appears not to exempt 
intra-agency or interagency memoranduns — 
prepared by agency employees for thomselves 
or their supervisors purporting to give their 
evaluations of the credibility of evidence 


Obtained from witnesses or Other sources. ‘The 
knowledg 


would inte 


that their Views might become public 
rfere with the freedom of judgment 


employees and color their views 
andums zing facts used 


‘luded from the 
c " 


Although 
law, since 
Representatives on the 
Congress, on February 17, 


S.1666 was introduced in 


as H.-R. 5012. 40 / Foilowing 


F965)6.-3 L60,a8s 


1666 did not 
the House of 
adjournment. 
a Further modified form 


as S.1160 and in the 


Senate on Octob: 


supra, at 


1 - = 7 rohan an 
ubstantially unchangex 


withholding in parent accordance vith the Humphrey-Long col- 
"dealing solely with 
law and policy é substi :<d therefor the ex- 


would no 


rt continued: 


"The purpose of clause (5) is to protect 
from disclosure ily those agency memor- 
ana letters.which would not be 
discovery by a private party 
itigation with the agency. This would 
the working papers of the agency 
t would come 


‘ 
i 


1 


supra, 


ssed the 


of exemption 


1iesses argued that a 
hange of opinions wc 

le if all internal commu 
were made public. They con- 
and with merit, that advic 


assistants and the 


ic 


Id., at l 3, howeve it added far more sweepina 


language: 


"Moreover, a Government agency cannot 


always operate effectively if it is 
7 
A 


required to disclose documents or inform- 
ation which it has received or 1lerated 
before it complete 

ing a mntract o 


ox cqulation 
lis¢ 


) 
Pos 


22 aA * : been <6 
Qisciosedad tO a 


liscoverv 
aqiscovery 2 


i] public.” 
hid, With this legislative history in mind, we ana’yz 
t rd' cont tion here. 
By The Board' Investigative Statements Are Not "Memorandums" 
Reflecting A Deliberative Process Protected By The Exemption. 
The Board asserts that its investigative statements 
are exempt from disclosure under exemption 5 for the reason 


" 


that they are "normally privileged in the discovery context, 


. N.L.R.B. wi. Sears, Roebuck & Co., supra, ¢21 U.S. at 149; 
Renegotiation Board v. Grumman Aircraft Corp., 421 U.S. 168, 


184 (1975), as “part of an attorney's work product." (Board 
Brief, at 21) 
The Board has put the cart before the horse. It 


has ignored the substance of the exemption, and has construed a 

Limitation on withholding as a grant of authority ‘to withhold. 
Exemption 5 consists of two clauses. The first clause 

specifically identifies types of agency records which are covered. 


-andums 


recogn1z 


policy of the 


ressional Reports repe 
is to permit the 
frank di 
frank discussior Licy mé 
us sic 1. "*s by 


confidentiality. 


nts 
‘ 


1l Counsel's 


egional Director 


Rather, 


Environmental 


meaning of exemption 5 
They do not summarize hey « not evaluate facts; they 


not contain recommen: for agency acti based upon facts. 


neutral and merely seeks ex - "that the information 


receives] would be usec y the Board] in ascertaining 


the total picture...." N.L.R.B. Casehandling Manual (Vol. I, 


Practice Proceedings), §10058.4 (1975) (emphasis added). 


In brief, he is to “take all investigat 


'fishing,' in areas calculated to bring 


} 
7] 


results.’ Ibid. Former 


Regional Director Sidney Danielson recently described this 


process in an affidavit executed in another F.0O.I.A. case pend- 
ing in the Southern District of New York: 42 / 


"([The] charge was duly investigated by 
employees on my stai* pursuant to normal 
procedures whereby witnesses were inter- 
viewed and asked to give statements 
regarding the factual matters alleged in 
the charge. Generally such witnesses are 
interviewed separately outside the presence 
of the opponents. 42a/ It is not the function 
of the regional staff of the Board at the 
investigative Stage to advocate the ‘side ‘of 
one party or yr another. its function is simply 


Ee make a_ a fair, os ~ and | complete : in- 


vestigation c of the the tacts." (Emphasis added). 


Accordingly, we do not agree that Board statements 
are "memorandums" within exemption 5. They do not partake of 
the deliberative quality associated with those documents. 


Environmental Protection Association v. Mink, supra. 


“T27 United Press International, ~ TAC. Va. Me _L. Pa R.B., 75-Civ.-6350 
WeW.C.) band <6 PES 
2a/ See, N.L.R.B. Casehandlang Manual, supra, at §10058. 2("Where- 
ever possible, witnesses should be interviewed individually and 
outside the presence ar representatives of the party offering them. 
43/ Affidavit In Opposition To Motion For Preliminary Injunction, 
dated December 30, 1975, at 1-2. The plaintiff in United Press 


Internation 1al also seeks copies of the Board's inves tigative 


Statements in connection with agency proceedings wherein it is 
charged with an unlawful refusal to bargain. 


"? 


For these reasons, the Board's argument must fall. Since the 
statements are not "memorandums," the exemption never attaches. 
Cc. The “Attorney's Work Product" Privilege Of Exemption 5 


Does Not 
A“ forded 


‘Of Withholding Beyond That 


Memorandums. 


2 


The Board rests its claim for’withholding on the second 
clause of exemption 5, which limits the scope of protection 
afforded to certain "memorandums and letters." It suggests that 
this clause broadens the exemption by inclusion of the attorney 
work product privilege, without regard to the non-deliberative 
nature of the documents sought to be withheld (Board Brief, at 21). 
We think the Board is wrong; the decision in Sears, Roebuck, supra, 
may not be read so broadly. 

We observed earlier that, as proposed in 1964, there 
would have been no apparent exclusion for any factual materials 
under this exemption. S. Rept. No. 1219, supra, at 7, 14. In 
collosuy between Senators Humphrey and Long, however, it developed 
that the exemption was not so riqid as had been suqqgested. 

110 Cong. Rec. 17667-17668, supra. According to Senator Lond, 


it contemplated normal privileges dealing with: (1) work product 


and other memoranda, (2) summarizing facts, used as a basis for 
recommendations for agency action, (3) if those facts wers other- 
wise available to the public. Id., at 17667-8. 


of identifying 
be disclosed, the Senate substituted | 


to that found in the present exemption. 


at 1. While Congress explicitly 


of the agency attorney..." would be protected, 


was afforded for the abiding purpose of safeguarding age 


processes. Id., at The iate's 1965 Report repeated almost _ 


verbatim the explanation contained in its earlier Report, despite 


clause. Ibid. Congress still 


the new language of the second 


2 


intended to protect the "frank discussion of legal or policy matters 


in writing.. [from] public scrutiny," affording an exemption 


as narrowly as consistent with efficient Government operation." 


Ibid.; cf. S.Rept. No. 1219, supra, at 6,8-9. 


The amendment to the second clause of exemption 5 thus did 
not sever the provision from its roots in the protection of 
decision-making processes. As one commentator observed: 


While the change in exemption (5 

to the discovery standard broadened 

the exemption, there is no evidence 

that it was intended to discard 

the fact-policy distinction. Rather, 

the new criterion was apparently 
n-disclosure of 


inextricably 


This view is consistent with the discussion of th 
development of the exempti 
Administration v. Mink, 


The agencies were concerned that "[dJocuments dealing with mixed 
questions of fact, law, and policy would inevitably, under the 


proposed exemption, become available to public."Id., at 90 and 


n.&8. The N.L.R.B. shared this concern. By limiting the exemption 


to memorandums or letters dealing "solely with matters of law 


or policy,” the Board complained: 


"{A]Jn agency would...be required to make 
available virtually all of its internal 
documents, since most of them would deal 
to some extent with facts. This would 
inciude internal staff memorandums 

conte ning advice and recommendations 
relative to pending cases, working papers, 
tentative draft decisions, etc. All of 
these documents tend to reveal the mental 
processes of. decision makers and their 
staffs at arriving at determinations in 
specific cases and are entitled to be 
privileged against disclosure. See 
Morgan v. U.S., [313 U.S. 409], and 

Kaiser Aluminum Co. v. U.S., [157 F. Supp. 
S39 (Ct Cisiss In sum, if internal 
reports are to be worth anything, they 
must be based on facts rather than 
abstractions, and they must be free 
expressions of those who prepared them 

and not something ‘cleared for publication. 
k kk 46/ 


44/Katz, "The G Bureaucrats Pla Hide and Seek Under The 
Information Act, 18 eX . REV. 1-61, 1273 (1970) (footnotes 
eo F 9 : -. 
nitted); reprinted Lt ye a 


supra, 


ym S$.1160 Before 
Comm. on the Judiciary t Cond. , 
(Letter from William Feldsm Solicitor, N.L.R. 
stland, Chairman, Senate Committe n the Judici 


mh), Pp a 
sme boar 


to include "“interag 


or other papers," Ibid. (emphasis added). 


this proposal. It refused to expand the coverage 
a 
emption to include "other papers." Instead, it qualifi 


same "memorandums and letters" langtage by applying 


covery standard. N 813, supra, 
Court nevertheless recognized that this change did not 


"embrace an equally wooden exemption 
ermitting the withholding of factual 
mdterial otherwise available on dis- 
covery merely because it was placed 
memorandum with matters of law, policy 
Or Opinion." 


Environmental Protection Administration 


at 91 (emphasis added); see also, 110 Cong. Rec. 17667-Remay 


of Senator Long), supra. Only where this material was "in- 

extricably without compromise of the deliberative process," or 
represented "a summary of factual material that is part of the 
' 


deliberative process," though the facts themselves were elsewhere 


on the public record, could such material he withheld. Wash- 


ington Research Project, Inc. v. Dep't. of 504 F.24a 238, 


249 (D.C. Cir. 1974), cert. denied, 95 S. Ct. 1951 (1975); 
Montrose Chem. Corp. of California v. 


1974) 


Co., supra, 421 U. 


Supreme Court relied on the explanation in S. Rept. No 

, stating that the exemption "would include the wo 
papers of the agency attorney." Id., at 2. This reference, 
in itself, lends little to the Board's argument for protection 
of non-deliberative materials. 

In the legislative history and caselaw, the phrase 

“working papers" appears in the context of “‘internal working 
papers in which opinions are expressed and policies formulated 


and recommended.'" International Paper Co. v. Federal Power 


Comm. , 438 F.2d 1349, 1359 (24 Cir. 2972), Cleing Ackerley v. 


Ley, 420 F.2d 1336 (D.C. Cir. 1969), and Consumers Union of 


United States v. Veterans Administration, 301 F. Supp. 796 (S.D. 


N.Y. 1969), app, dism'd as moot, 436 F.2d 1363 (2d Cir. 1971). 47/ 


See also, Environmental Protection Administration v. Mink, supra, 


410 U.S. at 90-91 n. 18 (Statement of Federal Aviation Admini- 


i 


Ag,/ se pi 
stration)4& The reference to agency attorneys in the Senate Report 


simply narrows the focus on internal working papers containing 


en - 
TE ST Ts I I! at LF ST AS a se era 


proc 

I la prep 
platic n ol lit 

attorneys theory of 


strategy." 
las, at 


memoranda 


D. Board Statements Are Not Within 
he Not M 


the Board's content;0n that non-deliberative 
factual statements may come within the 
necessary to analyze the rule in light £ Hickma Taylo 329 U.S. 
(1947). A careful reading of that decision, reveals that the 


Court sought to protect the deliberative processes of an attorney 


in the preparation of a case and the results of work he performec 


in connection therewith. Id., at 5 a The Court stated: 

“497 The Sweeping language in the louse Report, supra, p. « 
Susceptible to a more liberal interpretation. H.R. Rept. 

supra, at 10. That Report, however, has been criticized by comment- 
ators, the courts, and Cengress itself, as not being faithful to the 
language or intent of the F A. See, K nformation 
Act: A Preliminary Analysis iis Care J 

Getiman oR 450 F.2¢ 


Consut 
796 P 
265 


50/ The cases 


deliberative aspe 


boundaries", Ibid. 


spondence, brief 

il beliefs, and count 
and intangible w 

roughly terne 


[aSe aS tne 


1 Vv Tas 
! . + 


the work performed and materials gathered by an attorney. 

is not relevant to Board procedures. When a charge is filed 
investigation, it is assigned to a Board agent whose title is 
Examiner." The Svard's Case Handling Manual states: 

has been docketed for investigation, it is assigned to a Board 


Id., at §10022. The requlations establishino N.L.R.R. Orqaniza 


Functions,52 / further provide: 


"The field examiners in each of the 
regional offices are directly res- 
ponsible to the Regional Director 

and work under his direction. Essentially 
they...investigate charges of unfair 

labor practices under Section 8 of the 
Act, have access to and the right to 

copy evidence, administer oaths ane 
affirmations, examine witnesses and 
receive evidence..." 


, 


§203.4(b). Most unfair 
settled during the investiaative 


however, the Pa rion 


sAauUre tS 


proce 


he 


C 


(herein 


4. 
ac 


determining whether 


-ing an 


SuYnNra 


Litigation.' 


160. 53 / 


Investment Company v.- Unite 


85 (D. Neb., 1971), the court was faced with a 


b> 


to that in the instant matter. In the Abel case, 


for recovery of erroneously assessea taxes and sought production of 


B toh 


the revenue agent's report, worksheets, supporting memoranda, records of 


interviews between the agent and others, and any and all memoranda of 


the agent's supervisors concerning the report. Id., at 


also have 


537 The Court stated: “Since Memoranda Wil 
contemplation of the upcoming litigation, they fall square. 
's work product." Ibic. 


tion 5's protection of an attorney's ? produc Ibic 
as noted, only dealt. w ith saeliberative materials pre} ared 

"Material prepared for Litigation" historically is a stinct 
lege from the "attorney work product" eclaigaed ak CR. Civ. ba aM 


eset eer Seer ere e r 


26 (b) (3) (1970) and Advisory Cory opty Notes of ("Subdaivis 
1 Preparation: Material"; "Basic Sta andard"; "Treatment of hawyers: 
‘ial Protect ion of Mental Im ressions, Conclusions, Opinions, and 
1 Theories Concerning the Liticat fon"), reprinted in Moore's Fec. 
Ri! Pe hlei P a nn 622 A 42%) i= nc heat . ee 4 =. + }- } " tor: 
ae FOC: i r.Lv 1. , I a ext ad 2 to LTi¢ } ‘ se t } l pret ed 
ti ye 5 he { che » one di cy ae ao no } 1ie the 
a rt ) wank: ¢ r ' tute nicl maf i - 
“9 
ei “Sane 


x 


Government object -oduction on the basis that 
the documents were material prepared f litigatic ind it argued 
that preparation for litigation begen with the agent & investiga- 
tion. ‘The t -his ument.  ! reasons also 
cable in tl} resent cas he court stated 
were not prepared in anticipation of litigation: (1) the reports 
were routinely prepared in every case prior to any law suit, 

(2) relatively investigations resulted in suit; (3) ‘the 
documents were prepared at the Girection of an attorney who 
would actually try the case if litigation should develop, (4) 
the documents were not designed to be adversary in nature, and 


(5) the documents, in all probability, did not fix the govern- 


ment's theory of tt (ASE e use trial, since trial counsel 


should set the defense f n ailak -s and theories. 


Td.,at 489. 


In ordering the Government to produce the documents 


the court concluded: 


nt the government seems to 
position that because con- 
from aucit to liti- 


ubmitted 


a on 


eae sh 


serve 


“Pet everson V. 

fhe district court hel 
" ..Generally, it is the court 
IRS appellate conferees reports 
agent repor ts are not prepared 
tion of litigation or for tyTal 
they are prepe ared in the ee and 
view process and, if they be held to be in 
anticipation of litigation, it is hard to 
see what would not be. Litigation cannot 
be anticipated in every such case when rela- 
tively few result in litigation. Since no 
showing to the contrary has been made or 
offered, it is this court's finding that 
the contents of the documents 
discovered by the plaintiffs 
rogatories Nos. 6 and 8 
from discovery by rule 26 


Such reasoning is controlling here. \. Investig 
s are routinely prepared in every case for nearly 
every case) prior to the issuance of a Board complaint. N.L.R.B. 
s 8, as al ded, 29 C.F.R. St01..43 
supra, §§10040.2, 10058.2, 10058.5. 


(2) Relatively few investigations result in actual 
litigation. In FY 1974, a total of 17,307 unfair labor practice 
lents were closed. Of these, 


cases involving employer 
t of the parties prior 


a complaint). An additional 36.6% were withdxawn prior to hearing 


of a complaint). Still another 31.9% were 


(31.7% before issuance of complaint). 


; dismissed prior to hearing 


employers never 


Thus more than 92% of 
rr 
prior to is- 


85% were disposed of 


—— 


reached hearing, and 


a 


t. 55/ Thus the likelihood of litigation is 


suance of comp. 
teal Raa PR BEES 


small in any case in which an invest igation is commenced. 


(3) The statements were not prepared at the direction 


of an attorney who would actually try the case if litigation 


supra, 20 Cakak 


should develop. N.L-R.B. Statements of Procedure, 


LZ - and Functions, gs 


§§101.8, 101.10; N.L.R.B- Organizations 


Le ArIaA eA } antinidiy 
toward the antic 


at 498. 
"attorney 
the coverage of 


POrnt. x 


designed - Boar ‘fidavits would no 


had it believed they dy ject to withholdin 


exemption 5 


These 1clusic were apparently 
Counsel of the Board, prior to this litigation. In 


of N.L.R.B. General Counsel For Regior: 


~ 56/indeed, Board to rely on a 
dai very on ie hand, while rejecting discover' 


sce ; 1 
4» the other (A.98). It has been suggested that 


discovery techniques in agency proceedings bars 


ting the privilege fF attorney work product 


5 Qo + AT } » 
proceedings. Ci: 2m te Natta, 


Radio Corp. Vv. 


dated July 8, 1975, 58/ the 
chief of litigation reviewed the law under Environmental 
Sears, 
supra. Id., at C-6. He then discussed "The 
xpplication of Exemption 5 to Documents of This Agency." Ibid. 


In addition to the advice and appeals memoranda discussed in 


, Roebuck, General Counsel stated: 


"Other material which would come within 
exemption 5 as defined by Sears would 
include final investigation reports, 59/ 
legal research memoranda prepared by _ 
Board agents during the investigation 

of a cas Board agents' case notes 

and memoranda to the file or to super- 
visors, requests for advice, Regional 
Office comments on appeal, drafts of 
decisions and directions of elections 

or decisions and orders, recommendations 
for approval of election agreements, and 
recommendations to issue notice of hearing." 


The General Counsel added: 


/Reprinted in White Collar Report (Bureau of National Affairs, Inc.), 
957, August 8, 1975, at p. C-l. 

/But see, N.L.R.B. v. Sears, Roebuck & Co., supra, a2t U.5. ‘at 

n. 27: "It should be noted that the documents incorporated by 


[in non-exempt advice and appeals memoranda] are in e 


EPA v. Mink, 


"This is not intended as an 


exhaustive list. There may well 

be other memoranda or letters 
reflecting the frank discussion 
necessary tc the deliberative 
process which exemption 5 protects." 


Id. at C-7. Thus, although General Counsel lists many specific 
examples of Board documents assertedly within Exemption 5, he 
fails to mention investigative statements. And even as to 
other documents not specifically mentioned, he states that the 
exemption protects only those "memoranda or letters reflecting 
the frank discussion necessary to the deliberative process." 
Furthermore, in his Appendix of "Responses To FOIA Requests," 
General Counsel does not recommend invoking exemption 5 when 

a request for witness statements is received; he recommends 
refusing the request only on the bases of exemptions 7(A), (C) 
and (D). Id. at C-11 ("Table of Contents"), C-14 (#7A-3) and C-16 


(#7C-3, #7D-3). Here, General Counsel's POSition appears to be at 


varience with one taken prior to this suit. 


Finally, we note that District Courts which have 
considered the applicability of exemption 5 to the Board's 
investigative statements subsequent to the issuance of the 


October 10 decision in this case have rejected the Board's argument. 


In Deering Milliken, Inc. v. Nash, F. Supp. > SO See 


3138 (D.S.C., No. 75-864, decided November 12, L975), tne: Court 
stated with respect to most of the documents there in dispute: 


"The great majority of the documents 
consist primarily of factual material 
for which the asserted privilege is 
totally inappropriate. In some cases 
the documents withheld are so clearly 
not entitled to Exemption 5 status that 
the very assertion of the privilege 
constitutes abuse of its existence." 


at 3146. €0Q/ Similarly, in The Cessna Aircraft Co. v. N.L.R.B, 


, 


Supp. , 90 L.R.R.M. 3339, 3340 (D. Kan., No. 75-111-C6, 


decided December 2, 1975), the Court rejected a b(5) argument by 


Board, observing, "The statements contain factual material, 


and are not a part of any inter-agency memorandums or letters." 


in Climax Molybdenum Co. v. N.L.R.B., F. Supp P 


90 L.R.R.M. 3126 (D. Colo., Nos. 75-M-977,1029, decided November 


14, 1975), relied upon by the Board (Brief, at 10,13) the Court 


also found, "because the material sought is factual material 


which comes from sources outside the N.L.R.B., it cannot be 


considered to be within the scope of exemption 5," citing 


sPlA. ove MER; supra, and Sehwart2 vi I.R.S., 513 F.2d. i303; 


1305 (D.C: Cir. 1975). Id. at 3127. 


For the foregoing reasons, the Board has not cemonstrated 
that the statements sought by Title Guarantee are exempt as 

"inter-agency or intra-agency memorandums or letters which would 
not be available to a party other than an agency in litigation 


with the agency" 5 U.S.C. §552(b)(5). The District Court was 


correct in rejecting the claim for exemption. 


£9/in Deering Milliken, the company sought affidavits and other 
Escuments bearing upon the question of back-pay liability arising 
=-om an unlawful plant closing years before. 
h u relied on the Fourth Circuit's decision in Ethyl 
P 


-A., 478 F.2d 47, 49-50 (4th Cir. 1973), which 
deliberative/policy-making - factual/investigative 

ps on employed by Judge Gagliardi here. 90 L.R.R.M. 
i46. It noted that the Fourth Circuit recently reaffirmed 
ews in Moore-McCormack Lines Inc. v. 1.7.0. Corp. of Baltimore 


(4th Cir. 1974). Ic., at 3146 n. 28. 
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POINT 

THE DISTRICT COURT PROPERLY 

REQUIRED THE BOARD TO PRODUCE 

THE STATEMENTS FORTHWITH OR 

TO STAY ITS HEARING PENDING APPEAL 
After deciding that the Board's statements were 

not exempt from disclosure under the F.O.I.A., the District 
Court directed the Board to furnish the statements forthwith, 
or to stay its administrative hearing (A. 76). The Court 
concluded that Title Guarantee would be irreparab¥# harmed if 
it had to defend an unfair labor practice proceeding without 
having the statements prior to the hearing. (Ibid.) In 
denying the Board's motion for a stay pending appeal, the 
Court dwelt principally on its reasons for enjoining the hear- 
ing, and rejecting the Board's arguments (A. 97-99). They 


are the same arguments raised here. 


A. The Supreme Court's Decision In Bannercraft Supports 
The District Court's Injunction In The Instant Matter 


The District Court properly read Renegotiation Board 


v. Bannercraft Clothing Co., 415 U.S. 1 (1974), as holding that 


a district court did have jurisdiction to enjoin agency 


proceedings. Id., at 20 (A. 65-67; A.97-98). 61/ The District 


Court properly concluded, that "the nature of an unfair labor 


practice proceeding is such that [Title Guarantee] will be 


_61/ The Supreme Court held only that a court should not exercise 
this authority in renegotiation proceedings. Ibid. 


irreparably harmed if the material is not disclosed prior 


-o those hearings." (A. 67; A. 97-98). It correctly distinguished 
renegotiation proceedings from N.L.R.B. adjudicative proceedings. 
A. 98). 
In Bannercraft, the Supreme Court noted: 
"[Re]negotiation is a bargaining process, 
with give and take, and with stress upon 
and use of the strengths of one’s own 
position and the weaknesses of the 
position of the other party. It is in 
a process such as this, where the phrase 
‘leading from strength’ has been so 
effectively transferred in practical 
application from the card table to the 
world of commerce. It is par. of the 
warp and woof of production." 
94 S.Ct. at 1039. No extended discussion is required to recognize 
the substantial differences between renegotiations and the 1II.L.R.B. 
proceedings under consideration here. N.L.R.B. complaint proceedings 
are intended to establish whether civil liability exists for alleged 
violations of the N.L.R.A. They are conducted as a trial before 
an administrative law judge, who makes findings of fact, conclusions 
of law, and issues a recommended order subject to Board review. 
29 C.F.R. §§102.9-102.51. They are governed by the Administrative 
Procedure Act, 5 U.S.C. §551, et seq. Unlike Renegotiation 
Board proceedings, in N.L.R.B. proceedings, there is-little room 


for a sporting theory of justice. As in any other adjudication, 


the object is to "make a trial less of a game of blind man's bluff 


PP We 


and more a fair contest with the basic issues and facts 

disclosed to the fullest practicable extent." United States 

v. Proctor & Gamble Co., 356 U.S. 677 (1958). Such is the 

reasoning behind the pretrial discovery provisions of the 

Federal Rules of Civil Procedure. Ibid.;4 Moore's Federal Practice, 
q 26.02 [1] (3d ed. 1974). 


The disclosure sought here would further such ends. 


Board affidavits are taken not simply to support a charging party's 


allegations, but to develop a complete record upon which the Board 
tries to determine whether those allegations are true. See, 

Point II supra, at pp. 53-54. Thus, it may fairly be anticipated 
that the statements sought would contain information both supportive 
and against interest of the charging party. The F.O.I.A. provides 
Title Guarantee, as a member of the public, the right to review 


such affidavits, whether o1 not the affiant is called as a witness 
by General Counsel in this particular administrative proceeding. 


See, N.L-.R.B. Vv. Sears, Roebuck & Co., supra, 4210.8. at i4¢3 


nm. 10; The Cessna Aircraft Co. v. N.L.R.B., F. Supp. 
90 L.R-R.M. 2376, 2378 (D. Kan., August 21, 1975). 62 Ps 


62/in the instant matter, moreover, the Acting Chief Administrative 
Law Judge ruled that having exhausted its F.O.1.A. administrative 
remedies to obtain the statements, Title Guarantee’s recourse lay 

in the courts and not in agency unfair labor practice proceedings 
(A.101-102; A.97,100). See, Mercy College, 219 N.L.R.B. No. 5, 
90 L.R.R.M. 1179, 1180 (1975). 


The Supreme Court in craft, supra, also stressed 
the nature of review available from the agency proceedings there 
in issue. It observed: 


"There is no limitation or denial of the 
contractor's normal litigation rights 
when the renegotiation process is at end. 
The contractor may institute its de novo 
proceeding in the Court of Claims, untet- 
tered by any prejudice from the agency 
proceeding and free from any claim that 
the Board's determination 1S supported 

y substantial evidence. There the 
usual rights of discovery are available. 
And there the parties are not bound by 
a prior determination made at any level 
of the Renegotiation Board structure 

50 U.S.C. App. §1218. That proceeding 
is the judicial remedy at law provided 
by the Renegotiation Act and is adequate 
protection against injury." 


94 S.Ct. at 1040 (emphasis added). Such de novo review is not 


available under the N-L.R.A., §10(e), 29 U.S.C. §160(e), as the 


District Court recognized. (A. 98). Indeed the scope of 


review that is available is quite restricted. Asa 

general proposition, the Court of Appeals will consider only 
whether the Labor Board's decision and order are supported by 
substantial evidence. N.L.R.B. v. Universal Camera Co., 340 U.S. 
474, 488 (1951). It is particularly difficult to overturn an 
administrative law judge's credibility findings, either before 
the Board, Standard Dry Wall Products, Inc., 91 N.L.R.B. 544, 
enforced, 188 F.2d 362 (3d Cir. 1951), or the Court of Appeals, 


N.L.R.B. v. Dinion Coil Co., 201 F.2d 484, 490 (2d Cir. 1952); 


v. Stark, supra, $0 L.R...4. at 3073S. Even with 


to questions of law, the Supreme Court has suggeste“ 
appropriate weight should be given Board interpretati 


as the primary administrator of the labor relations law. 


v. Hearst Publications, 322 U.S. lll (1944); Medo Photo 
Supply Corp. v. N.L.R.B., 321 U.S. 678 (1944); N.L.R.B. v. Truett 
Mfg. Co., 351 U.S. 149 (1956) (remedies). Thus, the broad review 
permissible under the Renegotiation Act is unavailable under the 
N.L.R.A. 63/ 


In view of the distinctions between Labor Board and 
Renegotiation Board proceedings, and the above-quoted language 
in Bannercraft, it was entirely appropriate for the District 
Court to conclude that the Supreme Court's decision did not 
bar an injunction, and to give the Board the option of turning 


over the statements or halting its proceedings. 


B. Title Guarantee Would Have Been Irreparably Harmed By 
A Denial Of The Injunction 
The Board argues that the Company would not be 


seriously harmed by having to litigate in the unfair labor 


practice hearing without first obtaining the statements 


(Board Brief, at 22-24), »ecause its Jencks Rule affords 


adequate discovery, and that the Board's administrative law 


jndae can deal with any particular problem of surprise or 


prejudice that arises during the hearing. (Ibid.) 

6¥We disagree with the ‘Board's analogy to Bannercraft that, "the 
decision of the [Board] does not impose any obligation on the parties 
until termination of further court proceedings...."(Board Brief, at 
25). The National Labor Relations Act specifically states in §10(g) 
that "The commencement of proceedings under subsection (e) or (f) 
of this section shall not, unless specifically ordered by the Court, 
operate as a stay of the Board's order." 29 U.S.C. §160(g). 


«Jin 


The Board's argument avoids the Problem that the F.O.I.A. 
may afford rot only earlier disclosure than under the Jencks 
Rule, but greater disciosure, as well. The Board's regulation, 
it will be recalled, applies only to the statement of a witness 
who has testified on behalf of General Counsel at an unfair 
labor practice hearing, and only to that portion of his pre-trial 
statement which relates to the subject matter as to which the 
witness has testified. 29 C.F. R. 9162.316(6) ¢2) 

In this case, there is no assurance that Title Guarantee 
would ever obtain production of any statement under this rule. 
At oral argument in the District Court, Board counsel stated 
frankly that the Region "ha[d] not yet determined what witnesses 
if any will be called because there is a strong possibility 
[it] may be granted summary judgment....” (A. 53 [Tr. 17]; 
see aiso,A. 54 Pe. LOhh. If no witnesses were cailed to 
testify, no statements would be produced. Yet, the statements 


would likely provide valuable insight into various issues which 


may arise in the case, for instance, the charging party's 
view of the status of negotiations on the date of withdrawal 
of recogrnit:on and union support in the bargaining unit at 
that time. 
As a respondent in an unfair labor practice proceeding, 


Title Guarantee does not enjoy the benefit of nonadjudiciative 


administrativ? action in which any error may be remedied at 


plenary trial in District Court. Cf. Renegotiation Board v. 
Bannercraft Clothing Co., supra. The formality and finality of 
the Board's proceeding are not lessened because its adjudication 
is "softened by a quasi." »64/ In the vast majority of Board 
cases, the issue is wen or lost at the trial level. It is 
there that a litigant must prove his case and where impediments 
to his thorough preparation may in subtle, but very real ways, 
adversely affect the outcome. Decisions such as N.L.R.B. v. 
Interboro Contractors, Inc., 432 F.2d 854 (24) Cir. 1970), only 
serve to confirm this view. It is at the trial level, then, 
that the F.O.I.A. must be enforced, before the administrative 
momentum carries the case beyond the point where the harm can 
be undone. As the District Court stated: 

"If the unfair labor [practice] proceeding 

continues and plaintiff does not prevail 

in that matter because of a lack of opportu- 

nity to adequately prepare, it is hardly 


likely that any judicial review would 
ever undo the harm." 


64 /Springer v. Government of the Philippine Islands, 277 U.S. 
210 (1928) (Holmes, J., dissenting) . 


(A. 97). We have little doubt but that were Title Guarantee 

to raise a procedural argument based on denial of pre-hearing Cis- 
closure %n review of a Board Order,the Company would again be met 
with a Board claim that there is no prejudice in limiting 
disclosure to that afforded under its rules. See, e.g., 


N.L.R.B. v. Lizgdale Knitting Mills, _F.26 » 90 L.R.R.M. 


3341, 3342-43(2d Cir., No. 74-2557 decided September 26, 1975). 


Title Guarantee should not "be drawn into this morass." See, 
The Cessna Aircraft -ompany Vv. N.L.R.B., supra, 90 LL. RRM: 
at 3340. If the F.0O.1.A. does not permit a litigant to show 
"need" as justification for disclosure, neither should it 
requir: him to demonstrate a due process violation in later 
agency proceedings to benefit from the prompt disclosure to 
which the F.0O.I.A. entitles him. 65/ 


Cy An Exhaustion Of Administrative Remedies Is Not Required 
In The Circumstances Of This Case. 
tances Vi tnis Case. 


There remains the question of Myers v. Bethlehem 


Shipbuilding Corp., 303 U.S. 41 (1938), and other cases holding 
that Board proceedings should be permitted to ru r course 
without judicial interference. The Board seems to suggest 

that Bannercraft notwithstanding, the Freedom of Information Act 
was nct intended to disturb the long-established nat. nal policy 
of permitting the Board exclusive control over its enforcement 
procedures. See, Climax Molybdenum Co. v. N.L.R.B., supra, 


90 L.R.R.M. at 3127. We disagree. 


65/While Title Guarantee would be materially harmed by the denial 
of the injunction against Board proceedings, the Board would not be 
harmed by the grant thereof. This Court has expedited the appeal in 
accordance with the F.O.I.A., 5 U.S.C. §552 a(4)(D), the Federal 
Rules of Appellate Procedure, and the rules of the Court. (See, 

A. 88). 
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The legislative history of the F.0O.I.A. demonstrates 
that Congress did specifically consider the Board's affidavits 
in drafting its original legislation and incorporated the 
agency's Jencks Rule in the 1967 statute. See Point I, supra 
8-9 Original exemption 7 tends to support the Board's view. 
The 1974 amendments to exemption 7, however, must be 
construed as a conscious effort by Congress to override the 
"blanket exemption” authorized by the original provision, specifically 


with respect to the Labor Board affidavits. See,’Point I, supra 


at -25<32:; Indeed, the pertinent legislative history of tre original | 


Ret was included in the Committee Print prepared by the Senate Committee | 
on the Judiciary in connection with the drafting of the amendments, 
as "a basic source book for those members of Congress and the public 
wishing to learn about and to use the [Act].” 66/ if Congress 
intended to provide a right to disclosure of such materials prior to 
the time and greater than that authorized by the Board's Jencks 
Rule, then, in our opinion, it _also’must have intended to provide a 
The legislative history of the recent amendments supports 
the view that Congress did so intend. Significantly, the only 
ference to Bannercraft, supra, in the Committee Reports on the 
amended legislation is contained in the Senate Report's discussion 
of a proposal for expedited appeals in F.O.1.A. cases. ©? / 
Kennedy to Senator Eastland). The legislative history of S.1666 with 
respect to the Hwaphrey-Long amendment to exemption 7 is contained at 
pages 109-113. 


_o°//The proposal was adopted and is contained in §552(a) (4) (D) of the 
amended Act. See, S. Conf. Rept. No. 93-1200, supra, at 8. 


The Report states: 


"It should be noted that expedition 
of F.O.I.A. cases on appeal as well 
as the trial level may well work to 
the advantage of the government. 

Fer the Supreme Court, although not 
applying its conclusion to the case 
before it, held that the F.O.I.A. 


confers jurisdiction on the courts 


to enjoin administrative proceedings 


pending a judicial determination of 
the applicability of the Act to 


documents involved in those pro- 


ceedings. (Renegotiation Board v. 
Bannercraft Clothine Co., 415 U.S. 


(1974.) Thus additional delays 
may be avoided by expedition of 
judicial determinations in F.O.I.A. 
~ases." 


S. Rept. Wo. 95-854, supra, at 13 (1974) (emphasis adied), 


Tt therefore appears that Congress specifically contemplated 


suits wherein agency proceedings would be halted pending 
disposition of F.O.I.A. claims. It aisected courts to expedite 
F.O.1.A. cases through the appeals stage, as well as at the trial 
level, so that "additional delays" in related agency proceedings 
would be avoided. Some delays were to be expected. In this 


connection it cited Bannercraft approvingly for the proposition 


that a District Court had authority to, and would,enioin administrative 


proceedings where necessarv to enforce F.O,.1.A. disclosure orders. 68/ 


In sum, Congress did depart from the customary policy 
with respect to non-interference in N.L.R.B. proceedings. Having 
granted a right under the F.0O.1I.A., it also provided a remedy. 
Moreover, as the District Court noted in the instant matter: 


"Bannercraft and all other cases cited 

by the parties and discussed herein deal 

with the question of preliminary injunction 

relief pending resolution of Freedom of 

Information [Act] claims. Here, this court 

has determined that plaintiff is entitled to 
68 /Tne amendments €6 e F.0.1.A. demonstrate a Congressional intention — 
not only to require disclosure, but to require disclosure ti ely to the 
purpose for which it is sought. See, S. Conf. Rept. No. 93-1200, 


supra. at 8(Resvonse to Complaints,Expedited Appeals) ,9-10 
{Administrative Deadlines). 


summary judgment on the merits and the 
equitable considerations weigh commensurately 
more heavily in plaintiff's favor. 


(A.100 n. 3) 69 / Finallv, it is to be remembered 


that the Company neither sought a stay, 70 / nor did the 


Court impose one. The Court simply provided the Board with 


an option which the Board exercised. The Board, instead, 
could have complied with the Court's disclosure order. Ina 
that case the administrative trial would have long since 


concluded. 

An exhaustion of administrative remedies is not required 
where the administrative proceedings will not add to the eventual 
judicial determination. See, McKart v. United States, 395 U.S. 185 
(1969). Such is the case here. The District Court has rendered 
a decision on the merits. We believe it is a correct one. Its 
mandate should not be eviscerated by a strategy calculated to avoid 


compliance. 


69 /Sears, Roebuck & Co. v. N.L-.R.B., 473 F.2d 91 (D.c. Civ.) ; Caceres 
denied, 415 U.S. 950 (1974). the case upon which the Board placed primary 
reliance, is distinguishabl. for the additional reason that in Sears, 
the company was the charging party, and the Board issued a complaint 
at Sears' own request. (A: 67). ° Here, of course, Title 
Guarantee is a respondent in agency proceedings. 
70 /In a letter to the Court, dated September 23, Title Guarantee 
emphasized that it sought expedited consideration of the F.O.I-.A. case 
because it did not wish to interrupt Board proceedings. The letter 
stated, in part: 

"Although the Company has requested an 

injunction halting the Board's proceedings 

until such time as the Court has had an 

opportunity to decide this case, and in 

the event of a decision requiring disclosure, 

the Company has had a reasonable opportunity 

to utilize the statements for preparation 

purposes, the Company, like the Board we 

are sure, would prefer to have a rapid 

determination in this case so that the 

Board's hearings could go forward without 

delay. We note that the F.O.I.A., itself, 

encourages such a result,*** [quoting the 

provisions of 5 U.S.C. §552(a) (4) (D).]." 
This point was again made by the Company at oral argument in 
District Court (A. 63; [fr. 32}). 


CONCLUSION 
There is nothing inconsistent between the P.O. 2A. 


and the N.L.R.A. They are capable of coexistence. See, 


Administrator, F.A.A. v. Robertson, U.S. x 43 BW. 4635; 
——— le ene ees Ve RODETCSON,  _| Sedge 


4837 (1975). The Court in Deering Milliken, Inc. v. Nash, 
Suora, identified the cause of friction between the two, however, 
when it stated: 


"This court makes no effort to 

conceal its disapproval of the 

NLRB's apparent policy of restricting 
discovery in all proceedings to the 

bare legal minimum regardless of the 
circumstances of the case. It is this 
frustrating and in some cases unjust 
policy which has led to a rash of FOIA Act 
suits against the NLRB and has compelled 
that agency to acquire the great 
familiarity with the FOI Act that it 
obviously has." 


90 L.R.R.M. at 3149 (emphasis added). The F.O.1I.A. will not 
permit the Board to ignore those "circumstances." Furthermore, 
where, as here, a litigant has gone to court prior to an 
administrative hearing and obtained an order directing 
disclosure under the Act, the Board should not be heard to 
complain because of delays ultimately caused by its own 
procedures.. It may "Stand upon principle” if it desires,The 
Cessna Aircraft Company v. N.L.R.B., 90 L.R.R.M. at 3339, and 
continue to deny discovery in its proceedings, but it must 


be prepared to make sacrifices for that stand. 


The Order of the District Court should be affirmed. 
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